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The consultation of stakeholders in the global legal arena can be described
in the light of three main attributes: first is the divergence — or dichotomy —
between the hypothesis in which the position of stakeholders within the
decision-making processes is clearly defined by the relevant norms, and the
one in which (notwithstanding the provision of participatory rights) a clear
definition of those civil society actors entitled to access the procedures in
question is absent.The complexity and variety of the issues resulting from the
absence of clear definitions of the actors involved — or, more generally, of
“civil society” — within the global arena itself gives rise to the second
attribute of global participation of stakeholders. From a general point of
view, it is often uncertain which “ group” of individuals is being addressed
by global norms. When we talk of consultation of civil society, should we
consider all of the non-governmental organizations, trade unions and/or
political parties? Or perhaps single individuals, sharing a common interest,
should be included?The third attribute relates to the different approaches
developed by global institutions to deal with the consultation of private
interests, which are driven by two related factors. The first is the highly
fragmented nature of the global regulatory framework; the second resides in
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the extreme diversification of the interests potentially eligible to participate
in its decision-making processes.

On the basis of the foregoing, this article has three purposes. The first is
purely descriptive: three different global consultative models adopted in the
supranational legal arena will be briefly described. The choice is not
arbitrary; rather, the models have been selected having regard to the
functions and the relevance of the institutions in the global legal order. The
World Trade Organization model, which operates through decentralized
management and shared responsibilities, will be explored for first. Next, the
integration model, which is well represented by the World Bank Group, will
be examined. Finally, the “transposition” model, provided by the Aarhus
Convention, will be taken into account. The second goal of the paper is to
provide a comparative analysis of the three models, emphasising both the
differences and the similarities, with a view, ultimately, to drawing out the
possible consequences of each for the democratic development of the global
legal order. Lastly, on the basis of the foregoing analysis, this article will set
out the various problems confronting each model of consultation, and
suggest some potential ways in which they can be progressively devel oped.

. INTRODUCTION

The supranational arena has undergone a significant transformation in the last
fifteen years, progressively shifting from an acerb into a more mature and
complex legal system. Due to a number of reasons collectively related to the
crisis of the traditional state-centric approach to international policy-making,
growing portions of decision-making authority have been relocated from national
governments to International Organizations (10s). As a consequence, not only
I0s' regulatory activities have increasingly affected, both indirectly and directly,
single stakeholders and other civil society’s groups,? but also the presence of the
latter at the supranational level has grown exponentially. Today, non-state actors
are increasingly operating on a world-wide, rather than just a national stage.
Business companies and multinationals lobby for the recognition of common
standards in the administrative and regulatory frameworks under which they
operate, in order to obtain stable conditions for investments in foreign countries.
Other social actors, such as Non-governmental organizations (NGOs), trade
unions, religious and social bodies, try to raise awareness and knowledge in the
international community by lobbying towards 10s for a number of causes,
including the protection of human rights, the acknowledgement of stronger
environmental safeguards, or the reduction of poverty.
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So far, civil society’s influence on 10’s decision-making has proven to be not
only erratic, but aso its benefits have proven to be temporary, showing how
rhetoric about democratization of the supranational legal space through civil
society’s involvement sometimes runs far beyond real achievements. More
specifically, while a number of common practices and administrative standards
for determining the reasonableness of regulatory action by 10s, including
transparency, public liability, and judicial review, has been progressively
acknowledged in consequence of the civil society’s advocacy towards 10s,* the
granting of adequate procedural rights to the parties affected by 10’s decisions
remains topical, constrained by as many boundaries as are the 10s regulatory
frameworks.

One may regard at the main attributes of the private stakeholders' participation
in global policy-making to further understand these discrepancies. The first
attribute consists of the dichotomy between the hypothesis in which the position
of stakeholders within the global decision-making processes is clearly defined by
the relevant norms, and the one in which (notwithstanding the provision of
participatory rights) a clear definition of those civil society actors entitled to
access the procedures in question is absent. As a matter of fact, participatory
rights are deeply influenced by this dichotomy. On the one hand, a
comprehensive definition of the position of relevant stakeholders results in a
multiplication of consultative procedures; usually as many and diverse as are the
interests involved. On the other hand, in the absence of such a definition, the
participation of private interests in the decision-making procedures is forced to
overcome a higher number of obstacles such as, for instance, the preliminary
recognition of the right to be legally represented within the above procedures.

The complexity of the issues resulting from the absence of clear definitions of
the actors involved within global decision-making gives rise to a second attribute
of participation of civil society at the global level. This is the frequent
uncertainty about which “group” of individuals is being addressed by the 10s
rules concerned with participatory rights. When we talk of consultation of
stakeholders by 10s, should we consider all of the NGOs, trade unions, palitical
parties, and more generally any organized groupings? Or, perhaps, single
individuals sharing a common interest should be included as well? The answers
are again variable, mostly depending on which 10’s regulatory framework we
observe. More often than not, however, the right to be consulted within the
global decision-making processes is a right that de facto only organized groups
— mostly NGOs are entitled to exercise.
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The third, and last, attribute of the private stakeholders' participation in global
policy-making relates more closely to the different approaches developed by
IO0s to deal with the consultation of such interests. As a rule of thumb, it
might be safely argued that |Os' approaches towards inclusion of stakeholders
within its decision-making processes are “moderate’ — that is, approaches that
do not tend to incorporate hard procedural rights into definitions — due to the
extreme diversification of the interests potentially eligible for consultation. The
World Trade Organization (WTO), for instance, does not provide a structure
deliberately tailored to respond to the inclusion of the interests of civil society
within its rule-making activities. This choice, however, is followed by the
decentralization of consultative functions — and the related responsibilities — at
the domestic level. Elsewhere, as in the case of the World Bank Group
(WBG), the global sphere complements the results of domestic consultative
procedures with further procedures and structures operating at the global
level. In other cases still, the locus standi of the private actors is both
national (although in respect of the standards set at the supranational level)
and global. This happens, for instance, in the network established under the
auspices of the Convention on Access to Information, Public Participation in
Decision-making and Access to Justice in Environmental Matters (hereinafter,
“the Aarhus Convention”).

On the basis of the foregoing, this article’'s main trust is to analyze and compare
afew different models of consultation of civil society’s interests operating at the
global level. Three models will be examined to support the analysis. The choice
is not arbitrary; rather, these models have been selected having regard to the
functions and the relevance of the concerned 10s in the global legal order. The
WTO model, which operates through decentralized management of the
consultative procedures and shared responsibilities, will be explored first. Next,
the so-called “integration model,” which is well represented by the WBG, will be
considered. Finally, the “transposition model,” provided by the Aarhus
Convention, will be expounded.

This empirical account sets the stage for a comparative analysis of the civil
society’s participatory models at the global level, aimed at emphasizing both its
differences and similarities, with a view, ultimately, to drawing out the possible
consequences of each for the democratic development of the global legal order.
This article will also seek to suggest potential ways in which the consultation of
private stakeholders at the global level could progressively develop. On the one
hand, it is possible that the net results of the efforts made by 10s in setting
procedures and normative standards for regulatory decision-making, and the
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increasingly convergent jurisprudence of various international courts and
tribunals towards the recognition of a due process principle of global
significance, may support a closer uniformity of participatory rights at the
supranational level. On the other hand, however, the divergences in the global
regulatory frameworks with regard to the issue of consultation seem to suggest
that, for the time being, further fragmentation is the way forward.

1. A DOUBLE-TRACK APPROACH TO EXPOUND THE
WORLD TRADE ORGANIZATION MODEL

The first global model of consultation to be explored occurs in the framework of
the WTO. This is named the model of “shared responsibilities and decentralized
management.”

In what follows, the description of this model will be developed by using a
“double-track approach.” That is, the empirical analysis of the norms and the
procedures regulating the commerce at the global level will be complemented
by a study of the relevant jurisprudence of the Appellate Body (AB). This
choice is justified by the different interpretations of consultation that the
General Council (GC) of the WTO, on one hand, and the jurisprudence
generated by the dispute resolution panels and AB, on the other, has
elaborated through the years. The former is the result of a strictly pragmatic
approach. On more than one occasion, as we shall see presently, the GC has
affirmed the relevance of the participation of civil society to the goal of
encouraging the democratic development of the regulation of global
commerce. At the same time, however, the GC has delegated to the national
governments the primary responsibility for consulting the stakeholders, and
more generally for rendering the entire decision-making processes regulating
the global commerce more democratic and accountable to the national
communities of stakeholders. Yet, the AB has recognized the existence of a
core of due process principles — among which is the right to be heard —
directly operating (and binding) at the global level. In the AB’s opinion, not
only are private parties entitled to exercise the right to be heard within the
global administrative procedures, but also the WTO is also responsible for
determining (and then imposing) a uniform set of procedural standards at the
domestic level.

In spite of these differences, the GC's and AB’s approaches, in the long run,
converge. The AB’s interpretation is not, in fact, intended to reverse the officia
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position of the GC, but rather to integrate it within a more comprehensive
approach. In the AB’s interpretation, consultation should be understood as a
broad process that takes place on two different levels, the national and the
global, at the same time. At the domestic level, the stakeholders are entitled to
exercise the right to be heard, according to the administrative procedures
operating in each national system. As a consequence, national governments
have the responsibility to respect and enforce minimum standards of
transparency and democracy. Thus, when moving to the global level, the
stakeholders' opinions are assumed to be already reflected in the official
positions of the governments' representatives. This is why, according to AB'’s
opinion, the primary responsibility of the WTO is not to guarantee full
participatory status to the interested parties, but rather to ensure that minimum
procedural standards have been respected at the nationa level, and only to a
minor extent to provide the opportunity to stakeholders to be consulted within
the global procedures.

1. THE NOTION OF CIVIL SOCIETY AND THE
CONSULTATIVE PROCEDURES IN THE
FRAMEWORK OF THE GLOBAL COMMERCE

Having settled on a working definition of the model of “shared responsibilities
and decentralized management,” the following pages will illustrate the role of
private stakeholders within the WTO'’s rule-making activities in more specific
details, beginning with the definitions currently in use in the WTO’s normative
framework, and then moving to the analysis of the channels of consultation
provided by the WTO.

Let us start by saying that in the official WTO documents the concept of civil
society recurs frequently. After all, the relevance and the number of the
interests involved by the regulation of commerce, together with the possibility
that the decisions taken at the supranational level could directly affect private
actors' interests, impose a need on the WTO to achieve accountability
through, inter alia, transparency and consultation. Yet, in none of the official
documents is a comprehensive definition of civil society is ever being given.
This situation creates a certain degree of confusion: firstly, in the definition of
the interests that are to be treated as relevant for the purposes of
consultation; and secondly, in terms of their relation to global consultative
procedures and structures.®
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Albeit in a very general sense, the concept of consultation is mentioned in the
Marrakesh Agreement, Article V (“Relations with other organizations”),® which
entrusts the GC with a double task. First, the GC must seek to cooperate,
through the conclusion of appropriate agreements, with all the inter-
governmental organizations whose responsibilities are related to those of the
WTO. Secondly, and for this article’s purposes more relevantly, the GC should
make provision for consultation and cooperation with NGOs concerned with
matters falling under the competence of the WTO.”

It might be useful to underline that also the guidelines and the rules for
consultation contained in unofficial documents refer to consultation and civil
society in very general terms, similarly to the Article V of the Marrakesh
Agreement. Moreover, all references to consultation mention civil society’s
organizations or NGOs directly, confirming that the WTQO's definition of civil
society is essentially limited to NGOs, indirectly excluding single stakeholders
from intervention in its decision-making processes.

Given the above, there are four main channels to consult NGOs. The first,
and more important, consists of the possibility for NGOs to attend the
“Ministerial Conferences,” the topmost body of the WTO under the
governance structure set up by the Marrakesh Agreement.® However, the
participatory status is granted to NGOs as long as two conditions are
respected. In general, as provided by the Marrakesh Agreement, the NGOs in
guestion should be involved in matters related with the topic of the
Conference. Moreover, they need to apply and be registered through an
electronic process. A second possibility for NGOs to take part into policy-
making processes is through participation in the “Public Forums.” These are
meetings organized annually or bi-annually. The same rules apply as for
Ministerial Conferences. A third way to consult the interested parties is
through the “Colloquia.” These meetings have been organized periodically
since 2007 between the WTO's representatives and different civil society
organizations. In this case, the registration process is less formal than in the
previous cases. Basically, all parties interested to attend a Colloquium are
requested to send a letter (in electronic format) to the Secretariat of the
WTO. The fourth and final means of consulting NGOs are through the
Symposia, organized since 1996 by the GC on topics of particular relevance
for the concerned NGOs, such as the protection of the environment, trade and
sustainable development. These symposia have provided, on an informal basis,
the opportunity for NGOs to discuss specific issues with representatives of
WTO Member countries.
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V. SETTINGTHE GUIDELINESFORTHE CONSULTATION
OF NON-STATE ACTORS: FROM THE GLOBAL TO
THE DOMESTIC LEVEL

After having defined civil society according to WTO's officia interpretation, and
described the channels through which NGOs are consulted, a few references
may be made at the GC's official position towards consultation and participation
of civil society. There are two important decisions from GC regarding the
consultation of private stakeholders within WTO's decision-making processes. The
first one is decision n. WT/L/162. The second one is decision n. WT/GC/W/92.
As we shall see presently, the two documents are amost entirely corresponding.

Decision n. WT/L/162 has been adopted in June 1996.° This document develops
a set of guidelines concerned with the conclusion of agreements between the
WTO, NGOs and all other organizations representing the interests of the civil
society. The document begins by offering an explanation of the reasons which
justify the conclusion of agreements with NGOs. According to the GC, the civil
society’s awareness of the activities of the WTO activities since 1996 has
increased on a regular basis. This has brought the necessity to develop a more
mature dialogue among stakeholders, relying upon the development of
transparency and democracy in the decision-making processes. The document
explains that there are, of course, different ways to increase democracy and
transparency in the WTO's relations with stakeholders. One possibility relies on
the modification of the norms operating at the supranational level. However,
notes the GC, the right to be consulted within the global legal order meets a
number of relevant limits. Access to information, for instance, is allowed, but
there remains a high number of cases in which confidentiality prevails; the
organization of the meeting with NGOs depends mostly upon the initiative of the
WTO institutional bodies; and, in any event, even where NGOs are admitted to
the official meetings of the committees, they are only granted simple observer
status. This set of limits, in the interpretation given by the GC, is a consequence
of the legal nature of the WTO, which is defined in the following terms:

“Both alegally binding intergovernmental treaty of rights and obligations among
its Members and a forum for negotiations’1°

In the GC's opinion, the specia character of the WTO makes difficult, if not
impossible, to ensure full and effective participation to civil society’s
representatives in WTO'’s rule-making. It is for this very reason that the
national rather than the global level should be entrusted as the locus where to
grant prima facie participatory rights. As explained in the decision:
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“Closer consultation and cooperation with NGOs can also be met constructively
through appropriate processes at the national level where lies primary
responsibility for taking into account the different elements of public interest
which are brought to bear on trade policy-making.”

The meaning of this passage is clear. The “voice” of civil society, in the GC's
opinion, cannot be excluded from the elaboration of the decisions on global
commerce, for reasons related to the institution’s accountability. Nevertheless,
the WTO's legal nature is a serious obstacle to the effective participation of
private interests. In spite of the presence of a developed set of consultative
procedures operating at the supranational level, the role of anything other than
governmental interests remains purely marginal. However, thanks to the fact
that the WTO is essentially a forum that relies on national governments as
primary actors, the consultation process can be trandated into their domestic
arena. Hence, the primary responsibility for consulting interested private parties
lies with national governments, who will later reflect the opinions of the private
stakeholders in their official positions expressed in the Ministerial Conference
and other official meetings. According to the GC, this is the best possible way
to reconcile the legal nature of the WTO with the need to guarantee its
accountability towards the global civil society.

The content of the decision n. WT/L/162 has been furthered by a second
decision, n. WT/GC/W/92, adopted in July 1998, in which the GC gave a full
explanation of the relation between consultation, transparency and accountability
in the WTO decision-making process.

An adequate level of transparency — explains the GC in the decision — is
essential in order to ensure that institutions are accountable for the decisions
that they take. Transparency, in turn, can be successfully achieved through the
consultation of stakeholders. The decision suggests two means of achieving this:
either through the more effective use of the channels of communication already
in existence, or through the development of new forms of dialogue between the
WTO and the relevant stakeholders. In terms of the former, the GC makes
reference to the Symposia. According to decision n. WT/L/162, in fact, the
informal nature of these meetings is a useful tool in helping to construct a
profitable dialogue between the parties involved. The decision explains that:

“The Secretariat has developed channels of communication with a large
number of NGOs representing different interests in civil society. Of
particular interest, as a means of fostering an interactive dialogue
between WTO Members and the broad NGO community has been the
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organisation of symposia on issues such as trade and the environment
or trade facilitation. Their informal nature is particularly conducive to an
open dialogue in which the particular interests and concerns of the
broad NGO community can be communicated and discussed with WTO
Members. Such open dialogue contributes not only to a better
understanding of the role and activities of the WTO, but also enriches
and strengthens the WTO by providing a means to draw on the
expertise of organisations of civil society.”

In terms of the latter, the GC offers two different (although complementary)
solutions. On one hand, it is important that all the institutions of the WTO —
including the Director General and the GC itself — cooperate to guarantee the
best possible interaction with civil society representatives. Nevertheless, the
decision does not provide any further explanation on the practical ways in which
this might be achieved. On the other hand, the GC proposes to delegate the
responsibility for consultation to national governments, and explains why
domestic fora are more appropriate to fulfil that task. Specificaly, it is stated
that national governments:

“Are supposed to represent their entire population. They have the primary
responsibility to establish, at the domestic level, broad consultative processes
with organisations of civil society, through which such organisations can have an
input into the process of trade policy formulation, and to develop an effective
communications strategy.” 1t

V. DECENTRALIZATION AND SHARED
RESPONSIBILITIES

Thus far the position of the GC towards the consultation of civil society actors
has been analyzed. However, as already anticipated, account should be given
also to the AB’s jurisprudence, which has partially modified the GC's approach.
The AB has confirmed, on one hand, the presence of a binding obligation upon
national governments to ensure the consultation of private parties. Yet, on the
other hand, it has recognized the existence of a nucleus of due process
principles upon which interested parties can rely directly within WTO
procedures themselves.

One of these principles is the participation of Non-State actors within the
WTO'’s decision-making processes.’? In the opinion of the AB, the idea that
national governments have the primary responsibility to consult civil society is
valid as long as one condition is respected: that this responsibility is not entirely
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decentralized. Beside the obligations of nation-states, there must also be certain
duties in this regard upon supranational institutions.

There are four cases worth mentioning at this regard. The first, known as the
Malleable cast iron tubes case, was resolved by the AB in 2003.13 This decision
has underlined for the first time the presence of procedural rights that private
parties could rely upon in the domestic towards the supranational level. A brief
summary of the case may be helpful to clarify the interpretation provided by the
AB. On 21 December 2000, the government of Brazil requested consultations
with the European Communities (EC) as regards definitive anti-dumping duties
imposed by Council Regulation (EC) No. 1784/2000 concerning imports of
malleable cast iron tube or pipe fittings originating, inter alia, in Brazil. The
Brazilian government considered that the EC's evaluation of the facts was not
unbiased and objective, both at the provisiona and definitive stage, particularly in
relation to the initiation and conduct of the investigation. While the Compliance
Panel which was originally created to deal with the case had denied that the EC
had a duty to provide information to a Brazilian company affected by its trade
measures, the AB reversed this opinion. The AB'’s interpretation of the WTO
Anti-dumping Agreement focused on the presence of some procedural guarantees
that national authorities must observe before the adoption of any restrictive
measure. The decision explained that one of these guarantees is contemplated by
Article VI of the Agreement (“evidence’):

“All interested parties in an anti-dumping investigation shall be given notice of
the information which the authorities require and ample opportunity to present in
writing all evidence which they consider relevant in respect of the investigation
in question.”

In consequence, the AB explained that the EC's refusal to transmit a particular
document to the Industria de Fundicdo Tupy, the Brazilian company in
guestion, had negatively affected the company’s efforts to organize a proper
defence.

Over time, the AB has also held that stakeholders are entitled to participate
directly in WTO decision-making processes, displacing the original centre of
gravity of participatory rights set by the GC directly on the WTO. In such
cases it is no longer the simple responsibility of the supranational institution to
guarantee the respect for certain procedural rights at the domestic level to be
discussed; instead, the AB addresses the content and the limits of participation
in the global arena itself. Three cases should be considered at this regard. The
first, known as the Shrimp/turtle case, originated in a complaint by Pakistan,
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Mali and Thailand against the U.S. embargo on the importation of shrimps (the
three complainants, in the US government’s opinion, had not fully enforced
relevant measures to protect turtles during their fishing operations).'* One of the
guestions that the judges were asked to solve addressed the admissibility of
observations lodged by certain NGOs as amicus curiae briefs. Previoudly, the
Panel appointed to solve the dispute had affirmed that NGOs were admitted to
present their observations only within the defensive written memories of the
parties. The AB opted for a constructive dialogue with the United States on a
potential reconsideration in the relationship governing trade and environment.
Even if time-consuming, in the end the accommodation of environmental
concerns and the compliance to the trade regime was successful. More
importantly, the decision of the AB maintained that it was admissible to:

“...dlowing any party to the dispute to attach the briefs by non-governmental
organisations, or any portion thereof, to its own submissions”

Even if, as a matter of principle, the amicus curiae role is not the same as a
formal legal right to participate in decision-making processes, it is nonetheless a
way to engage civil society interests within the judicial proceedings, raise
awareness in the public opinion, and influence the decision-making processes
held at the supranational level.®

The second decision, rendered in the Carbon steel case, follows a similar
pattern.1® In this case, the EU had presented a complaint regarding the
imposition of countervailing measures by the United States on certain hot-rolled
lead and bismuth carbon steel products produced in the United Kingdom. The
AB was requested to decide, among other things, the admission within the
dispute of two US companies as amici curiae. This was contested by the EU,
recalling article 13 of the procedura rules, for which private parties are allowed
to present documents that might be useful for the judges to solve the case in
question, but not to express their opinions thereupon.t’ Although the judges
ultimately agreed with the EU position, they did not address the problem of the
relevance of the contributions, nor the interpretation of article 13. They simply
affirmed that the decision to admit or not any observations to the proceeding
was a matter for their own discretion.

The last decision, of 2001, dealt with the appeal of the Canadian government
against the Panel that had rejected its complaint against the French Décret n.
96-1133 relatif a I'interdiction de I’amiante, pris en application du code de
travail et du code de la consommation. In this case the AB consented to take
into consideration the views of two NGOs, giving the following reasons:
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“We recognized the possibility that we might receive submissions in this
appeal from persons other than the parties and the third parties to this
dispute, and stated that we were of the view that the fair and orderly
conduct of this appeal could be facilitated by the adoption of appropriate
procedures, for the purposes of this appeal only, pursuant to Rule 16(1)
of the Working Procedures, to deal with any possible submissions
received from such persons.”

In setting out the additional “appropriate” procedures, the judges explained
which conditions allowed non-state actors to present their opinions within
dispute settlement proceedings. In general, they explained that:

“Any person, whether natural or legal, other than a party or a third party to this
dispute, wishing to file a written brief with the Appellate Body, must apply for
leave to file such a brief from the Appellate Body”

The judgment also explained the ways in which any such application must be
presented, establishing both quantitative and qualitative limits. In terms of the
former, they set a maximum number of pages for possible admission; while, in
terms of the latter, they explained that the applicant must have a direct interest
in the controversy in question, and that all the observations must be relevant
thereto.

Finally, the AB explained that, notwithstanding the duty to take into account the
content of the observations, this does not mean that their content is binding. In
fact:

“The grant of leave to file a brief by the Appellate Body does not imply that the
Appellate Body will address, in its Report, the legal arguments made in such a
brief.”

VI. THEINTEGRATION MODEL AND ITSVARIANTS: A
GENERAL OVERVIEW

The second global model of consultation — the “integration” model — is adopted
by the WBG.18 As with the WTO, the WBG policies operate on the premise
that the achievement of transparency and accountability needs the effort of both
the globa and the domestic ingtitutions. Yet, this proposition does not result in
the ssimple decentralization of the consultative process to the various national
levels, nor does it consists of the transposition of national procedural guarantees
from the domestic to the global level (as it happens in the Aarhus Convention’'s
model). Rather, the integration model relies on two different consultative
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systems, one operating at the global level, and the second at the domestic level.
Although independent, the two systems are integrated for two main reasons.
First, due to the global structures and procedures which provide for the direct
consultation of private interests; and second, due to the development of binding
global standards for all governments who receive international financial aid from
the WBG.

All three main institutions composing the WBG adopt this model. However, a
closer analysis reveals the presence of some variations that is worth mentioning.
Both the approaches adopted by the World Bank (WB) and the International
Finance Corporation (IFC) fit the description of the general model. The main
difference between the two is the presence of the Compliance Advisory
Ombudsman (CAO) within the IFC, which has no counterpart in the WB (if we
exclude the Inspection Panel, which private actors are not entitled to address).
Through granting to individuals (as well as to NGOs) the opportunity to present
a complaint, the CAO helps to achieve greater interaction between the global
and the domestic levels. Although non-binding, its decisions have de facto often
influenced the elaboration of future IFC's policies. Instead, the main difference
with regard to the Multilateral Investment Guarantee Agency (MIGA) is that
the MIGA adopts a less developed definition of civil society. Indeed, the official
documents of this institution do mention the participation of private interests but,
contrary to the previous cases, they do not make clear distinction among them.

In the following pages the content of some of the most important official
documents of the WBG on consultation will be briefly summarized, and the
composition and activity of the WBG’s consultative structures will be
subsequently addressed. The analysis of each of these aspects will be
developed through examining some relevant case studies, in order to better
understand how the problems that have arisen have been dealt with in concrete
terms.

VII. A DEFINITION OF PRIVATE INTERESTS IN THE
OPERATIONAL POLICIES OF THE WORLD BANK
GROUP

Let us begin by describing which definitions of the term “stakeholders’ the WB,
the IFC and, lastly, the MIGA adopt.

Compared to the WTO, the WB’s procedures and structures dealing with the
issue of consultation are characterised by a much higher level of complexity. It
might be useful to note that, since 1981, when the Board of Directors firstly
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elaborated a set of operational policies regarding its partnership with NGOs,
there has been a constant implementation of the structures and the resources.’®

More specifically, two documents need to be considered. The first is the 2007
sourcebook titled “Consultations with Civil Society.” The book defines
separately “civil society organizations,” “stakeholders,” and “civil society.”
According to the sourcebook, every civil society organization presents two main
characteristics: a not-for-profit orientation and a private legal status.?® On the
contrary, the term “civil society” is used to denote the entire body of citizens in
a State. At the same time, both notions are distinguished from the definition of
stakeholder, which refers to:

“Those parties interested in or affected by Bank policies and work.
They can be individuals, communities, and organizations such as
governments, business and donor agencies. Primary stakeholders are
those ultimately affected, either positively (beneficiaries) or negatively
(for example, those involuntarily resettled). Secondary stakeholders are
the intermediaries in the aid delivery process. This definition of
stakeholders includes both winners and losers, and those involved or
excluded from decision-making processes.”

The second document addressing the issue of consultation is the 2005 “Issues
and Options for Improving Engagement Between the World Bank and Civil
Society Organizations,” drafted after the decision of the Board of Directors to
review the operational strategies on consultations with civil society actors.?* The
document may be differentiated from the sourcebook under two main aspects,
both caused by the fact that it has been adopted earlier than sourcebook. First,
the idea of dialogue with civil society always addresses organizations, never
single individuals. Moreover, the distinction between the primary and secondary
interests of civil society, which is clearly underlined in the sourcebook, in the
2005 document is more rudimentary.??

In a manner similar to the WB, the IFC has also adopted a broad definition of
“civil society.” In “Listening to our stakeholders,” a document published in
2006,% the IFC assumed as a starting point its legal nature: a global financial
ingtitution whose activity impacts on a wide range of interests. This in turn
makes it necessary to adopt a generic definition of the term “stakeholders.”
These are conceived not only as the local communities concerned with the
realization of a project and the NGOs, but aso as the whole civil society. There
is, however, a distinction between the latter and the first two. The Civil society
as a whole benefits from the IFC's activities in terms of economic growth, the
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development of industry, the reduction of unemployment, and, often, from
increasing levels of literacy. However, because local communities and NGOs
are both organized into a structure, they could — differently from the civil
society as a whole — be eligible for the status of interlocutors with the IFC, as
clients or partners in the realization of a project.

Finally, in the MIGA the definition of civil society is less developed than that
operative in the previous two institutions. The MIGA Convention (hereinafter,
“the Convention”),?* lists among its goals the following:

“...to encourage the flow of investments for productive purposes among
member countries, and in particular to develop member countries, thus
supplementing the activities of the International Bank for Reconstruction and
Development..., the International Finance Corporation and other international
development finance institutions.”

The framework is almost as complex as in the previous cases. In particular, it
must be noted that MIGA interventions on civil society are highly variable,
depending on the kind of activity which is going to be exercised: financing, or
collaborating with public and private actors. As a consequence, the range of
actors involved is large. Both governments, as official members of the
institution, and the whole of civil society, as a beneficiary of the financed
projects, are involved. Moreover, in some particular hypothesis, the MIGA is
entitled to collaborate with actors that, although formally public, are directly
linked with local communities. The Article 19 of the Convention, for example,
explicates the obligation on the Agency to cooperate with any national or
regional entities the majority of whose capital is owned by the member States,
and that carry out activities similar to those of the MIGA (that is, the
contribution to increased flows of foreign investment). Elsewhere, the same
Convention provides for the possibility for the MIGA to enter into arrangements
with both private national (such as insurers in member countries) and
international institutions.

VIII. THE PROCEDURES FOR THE CONSULTATION OF
CIVIL SOCIETY

The complexity of the definitions of private actors entitled to participate in
decision-making processes provided by the three WBG institutions has a direct
effect on their consultative procedures. This paragraph will summarize the basic
aspects of each, beginning with the WB.
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The consultative procedures contemplated by the WB have three common
characteristics. First, they all define participation in terms of a “technical
dialogue” between the concerned stakeholders and the WB. Second, they all
pursue the adoption of a decision as their primary goal. Third, the locus of
consultations can be global, regiona or local. Global consultations, on one hand,
have a global starting point — usually a consultative forum — and are
consequently developed at the regional or national level. Immediately after the
global consultations we find the regional or multinational consultations. These
can take one of two forms: either as a “second step” of the global
consultations; or autonomously, when the global decision is addressed to more
countries.?® Finally, when the realization of a project involves the action of a
single government, we find the national/local consultations. There is one big
difference between this last situation and the previous two. While at the global
and regional levels the participation of national governments in consultations is
allowed, but not strictly necessary, in the local consultation the intervention of
national governments is considered to be essential. In other words, because
local consultations are defined as “consultations owned and driven by the
State,” the governments are forced to use their national administrative
procedures to consult the opinion of the communities affected by a project, and
after send the results to the WB, who will make the final decision.

Let us move to the IFC. Here, the main form of consultation, which basicaly
consists of the possibility for the stakeholders to express their opinions and
views on the realization of a project, is activated every time that a new decision
has to be made. The target of the actors can vary depending upon the type of
decision. In 2004, for instance, during the process of review of IFC
environmental policies, there were no limits on the type or number of private
actors who could participate.?® In the so called “topic-specific meetings,”
however, typicaly only a few actors have the right to be consulted. Depending
on the topic, those invited might include human rights organizations,
representatives of indigenous communities or trade unions.

Similarly to the WTO, in the IFC’s framework participation is considered as a
tool to improve the accountability rate. Whenever financing for a project is
approved, the IFC imposes obligations upon the beneficiaries in order to ensure
that they are accountable to the international community. Moreover, both private
actors and NGOs are entitled to bring complaints before the CAO, which is
required to verify that beneficiaries have respected their obligations, and report
to the Management Board of the IFC with its recommendations.
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The approach adopted by the MIGA is broadly similar. In general, the 2007
“Performance Standards on Social and Environmental Sustainability” guarantee:

“Effective community engagement through disclosure of project-related
information and consultation with local communities on matters that directly
affect them.”?’

This “community engagement” is truly considered as a long-term process,
beginning with the disclosure of information and ending with the discovery of
the opinions of interested parties. The disclosure is intended to enable the
affected community to understand the risks, impacts and opportunities of the
project; at which point the consultation process allows those involved to express
their opinion with regard to the financed project and possibly obtain some
changes in it.

IX. THE COMPLIANCEADVISORY OMBUDSMAN AND
THE INSPECTION PANEL

As explained previously, the high variability of the interests involved and the
subsequently broad definitions adopted are both relevant factors that influence
the number and the quality of consultative procedures. A further consequence is
that each of the three global institutions has a complex structure through which
the various relevant interests and actors are managed.

The most complex structure, organized in three concentric circles, is provided
by the WB. There are approximately eighty “Civil Society Country Staff”
(CSC), operating at the domestic level; a single “Civil Society Group” (CSG),
which is in charge of the relations between the centre and the local branches;
and finaly, the “Civil Society Team” (CST), established at the global level and
tasked with the coordination of the entire structure. Each of the three circles is
related to civil society, although the operational structure (decentralized for the
CSC, centraized for the CSG and the CST) and the activities in which they are
involved (only the CST has a coordinating function, while the CSG and the CSC
are mostly responsible for actually consulting with the parties) may vary.

Beside the CSC, the CSG and the CST, there are two more structures which
have some relevance with regard to the consultation of the stakeholders. The
first is the Speaker’'s Bureau, the “entry point” to the WB. Anyone who is
interested in approaching the institution has to address the bureau. The second
structure is the IP, created in 1993 by the Directors of the International Bank
for Reconstruction and Development and the International Development
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Association. The IP, which is composed of three members elected by the Board
of Directors, is in charge for:

“Address the concerns of the people who may be affected by Bank projects
and to ensure that the Bank adheres to its operational policies and procedures
during design, preparation and implementation phases of projects’

The role of the IP is basically to ensure that all administrative activity in which
the Bank is involved is conducted in accordance with its policies. In any event,
the IP is only allowed to intervene when al efforts have been made to bring the
matter to the attention of the WB Management using other available
mechanisms. Moreover, any complaints regarding actions which are the
responsibility of other parties (such as the borrower) and which do not involve
any action or omission on the part of the Bank, that are filed after the closing
date, or that are addressing a matter over which the IP has already made its
recommendations (unless justified by new evidence) are rejected.

Two examples help to further explain the IP's activities and relevance to the
subject of consultation. In January 2006, the IP dealt with a complaint related to
aland administration resettlement in Honduras 28. The IP initially acknowledged
the complaints filed by some Honduran NGOs questioning the effectiveness of
the “Mesa Regional” (MS), a forum where conflicting local interests were
represented since the project’s start-up. In the requesters’ claim, the forum
lacked legitimacy. In their opinion, it was created in spite of the disagreement of
the local indigenous community, the Garifuna people, and has never represented
them efficaciously. The IP considered the request eligible and in 2007 drafted
an investigation report. The strategy suggested, as a first step, to bolster the
MS's consistency. At such regard, the report pointed to intensifying the
cooperation between the MS and the leading representative bodies of the
Garifuna. Subsequently, the IP advised that a closer supervision of the MS and
up-to-date knowledge by WB staff would have been beneficial to limit further
endangering of Garifuna’s survival. The third step concerned the project’s
implementation. In short, the IP put forward the necessity to involve in future
consultations the national “Inter-Sectoral Commission for Protecting Land Rights
of Garifuna and Misquito Communities.” This governmental agency might have
played a significant role in helping to address the concerns that have been
raised and promote dialogue between local communities and the government.
The fourth and last step addressed the different types of conflict resolution
procedures, judicial and extra-judicial, available to solve the land conflicts. On the
merits, the IP argued that a better coordination between the different procedures
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would have been definitive. Therefore, the arbitration procedures provided in the
project should be harmonized with the local resolution procedures. The MS was
indicated as the device through which harmonization could be achieved. Also, an
increase in budget alocations for training conciliators and arbitrators was deemed
as a further useful step.

Yet in other cases, the IP has pursued the review by directly strengthening the
local framework of civil society actors. Serving as an illustration in this regard is
a 2004 complaint on a WB financed urban transportation project in Mumbai.
The project consisted of three components: the improvement of Mumbai’s rail
transport system, the improvement and extension of the road-based transport
system, and the resettlement and rehabilitation of the affected communities. In
total, four requests for inspections were filed to the IP?° All of them, however,
pertained to similar concerns: the inadequacy in the restoration and resettlement
of the affected people. Thus, the strategy designated a two step process of
review. In the earliest, the IP opted for improving the local NGOs' credibility.
According to the project design, in fact, amost all direct responsibility for field
operations was delegated to two local NGOs. To strengthen their accountability,
the IP targeted the sub-sequential expansion of their institutional capacity and
expertise. In the latest, once an effective institutional framework had been
established, the IP pointed to the conversion of the NGOs into small
administrative agencies cooperating in close contact with the “Mumbai
Metropolitan Regional Development Authority.” Furthermore, the IP suggested
two additional corrective actions. As for the first, the IP insisted on promoting a
well-structured grievance system to sustain the renovation of the institutional
framework. In the second place, the WB was requested to increase the number
of staff members on the project, improve transparency in its processes, and
control closely the future project’s evolution.

The complexity of the IFC's consultation structures is, by comparison, less
developed. On one hand, we note the absence of a multi-level structure: the
consultation process is entirely managed at the global level. On the other, thanks
to the presence of the CAOQ, this difference partially disappears. The CAO,
whose task is to handle the complaints and verify that the applicable global
standards have been enforced, has frequently developed innovative solutions
relying upon further domestic consultations, favouring the interaction between
the global and the domestic level. It is worth noting also that the CAO has
jurisdiction over the MIGA too; as such, al of the following considerations apply
equaly to both ingtitutions.
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The CAO’s Operational Guidelines specify its dua nature, endowed with a
compliance role and an advisory role. The following pages will focus on the first
one of these, in which the so called “affected parties’ (individuals, groups of
people, or organizations that are affected by IFC/MIGA projects) are entitled to
bring a complaint and receive adequate explanations on the reasons behind any
IFC/IMIGA decision. Subsequently, after the conclusion of an informal inquiry,
the CAO may suggest different solutions to the respective global and/or local
authorities.

In June of 2000, for instance, following the accidental loss of toxic waste
throughout the Peruvian highway connecting Limato Choropampa, several mining
companies involved in a local IFC's financed project filed a complaint to the
CAO. The complainants sought an independent investigation of the case. In
particular, they pointed to the local authorities' negligent response to the incident
as the main cause of the acute poisoning suffered by the local communities.
Notwithstanding the appointment of an independent commission of experts who
were brought in to file a report on the event’s responsibilities, two new extensive
complaints were filed to the CAO shortly afterwards. Complainants were,
respectively, three neighbouring communities and a local NGO. The spectrum of
alegations ranged from the shareholders and government’s lack of managerial
competence to the environmental, social and economic unsustainability of the
project. Therefore, in its 2001 fina report the CAO suggested the creation of a
consultative forum where a collaborative problem-solving process could take root.
The forum, named “Mesa de Dialogo y Consenso” (MDC), would have been
composed of NGOs, representatives of local communities and government
officials. The proposa suggested that a finite number of participants would join
the MDC. This solution would have encouraged a more meaningful and positive
didogue and guaranteed the effectiveness of its operations. In addition to the
forum’s meetings, however, a number of individua consultations would have been
held to guarantee the participation of the number of stakeholders not officialy
represented in the MDC. Eventually, the MDC was created. Between 2001 and
2003 the forum successfully operated, generating severa relevant documents, and
progressively remodelled the dialogue between the civil society and the
shareholders involved in the project. Later, between 2005 and 2006, its activity
was reviewed by an independent commission. Finally in 2006, after the publication
of the CAO’s exit report, the parties unanimously proposed to renew the MDC'’s
mandate or even transform it into a conflict resolution body.

Ultimately, in specific events the CAO has entrusted the local government in
the choice of pertinent solutions. Most notably in this regard is, for instance, a
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complaint recently handled by the CAO on a mining project in Guatemala. In
2003, the government of Guatemala, following a neo-liberal political program
aimed at attracting capitals from abroad, issued a digging concession to exploit
some gold and silver strip mines. The project was granted |FC financial support.
Between January 2005 and June 2006 some local and international NGOs
complained to the CAO about the negative impact of the project on the
environment and the adoption of inadequate consultations with the local
indigenous communities. In its assessment report, the CAO recommended that a
high-level delegation from the Honduran government, the mining company and a
representative of the complainants should consider engaging in dialogue to
establish the acceptable next steps towards achieving the resolution of the
dispute. In fact, the absence of clear government regulations on participation
and disclosure had resulted in uncertainty for local people regarding the extent
to which they should have been informed and consulted. Accordingly, the
government of Guatemala was suggested to stimulate the participation in the
manner that, under the circumstances, it considered more appropriate. On the
merits, the CAO'’s only suggestion was the indication of the mining company as
the ideal interlocutor in undertaking enhanced consultations with local
community groups. Following these requests, the Guatemalan government
committed itself in the endeavour of ameliorating the project’s governance,
mainly through participation. Hence, the government established a “High Level
Commission” (HLC) to review and address mining issues. This Commission
consisted of members of the Catholic Church, the government, industry and
NGOs. In addition, local communities were consulted through a referendum.®

X. THE TRANSPOSITION OF DOMESTIC
ADMINISTRATIVE GUARANTEESIN THE GLOBAL
ARENA: THE MODEL OF THEAARHUS
CONVENTION

The last global model of consultation to be analyzed is provided by the Aarhus
Convention. In this model consultative mechanisms are transposed directly from
domestic systems to the global level. This solution has one main benefit and two
disadvantages. Regarding the former, it is evident that entitling the stakeholders
to gain direct access to the global procedures and granting them the chance to
obtain judicial review of the decisions taken at that level creates a Situation in
which consultation with private actors is no longer subject to the discretion of
the global institutions. Consequently, the equilibrium between public and private
interests is better balanced than in the WTO's or the WBG's systems.3!
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At the same time, however, this model presents two relevant problems. In
general, the coordination between the global and the national spheres is not
straightforward as it appears at a first sight. For instance, on occasion national
courts have displayed an inadequate knowledge of the global procedural rights.
Or they have not assumed a common interpretation of the integration issue.

The second problem, related to the first, regards the number of signatory States
of the Convention. When compared to the WTO or the WBG, the Aarhus
Convention’s framework has achieved a much lower level of support. This may
depend upon the absence of immediate economical advantages after the
ratification, while, on the contrary, the obligations that each government is
requested to adopt and, consequently, the relevant reduction of the range of
discretionary power is noteworthy. Whatever the causes, this situation induces a
higher level of fragmentation. In the absence of a solid base for the elaboration
and diffusion of common standards — and subsequently of the development of
common principles — uniform access to the consultative procedures for the
stakeholders is more difficult to achieve.®

X1. THE CONSULTATION OF NGOs

The three main pillars on which the Convention is based are transparency of
the procedures, participation in environmental policy-making, and the compliance
mechanism. In what follows, the description will firstly focus on the second
(and main) pillar, and it will subsequently develop the analysis of the first and
third pillars.

The concept of participation of civil society actors in environmental decision-
making is perhaps the most important aspect of the Convention. Since before
the ratification of the Convention, the process of consultation have involved a
large number of NGOs working in the environmental field. During the
negotiations for the ratification of the Convention, the government
representatives decided that non-governmental interested parties should be given
the opportunity to express their opinion and ideas. The invitation to participate in
the negotiations was then extended to al the NGOs concerned with environmental
issues.® In order to be more influential, the NGOs which adhered to the invitation
melted into a single coalition: the ECO Forum. At present, the Forumisin charge
of coordinating the civil society interests with the Meeting of the Parties (MOP)
in which the Member States of the Convention officially meet. Every NGO which
operates within the United Nations Economic Commission for Europe region, and
shares the goal of promoting sustainable development, is a potential eligible
member in the ECO Forum. Acceptance of the coalition’s agreement is also
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requested. Membership can be applied for by a simple letter to the Secretariat
of the coalition or by registration for the Plenary. Accordingly, membership
can be cancelled by a letter without need to indicate reasons.®*

After the entry into force of the Convention, NGOs can be consulted in two
different ways. The first one consists of the possibility to participate in the
MOP's meetings. The second is related to the compliance procedures. In terms
of the first method of consultation, article 10 of the Convention expressly states
that:

“Any non-governmental organization, qualified in the fields to which this
Convention relates, which has informed the Executive Secretary of the
Economic Commission for Europe of its wish to be represented at a
meeting of the Parties shall be entitled to participate as an observer
unless at least one third of the Parties present in the meeting raise
objections.”

These conditions closely mirror the regquirements for participation at the WTO
Ministerial Conference. As in the case of the WTO, the role of observer is
particularly limited because it does not guarantee any right of direct intervention
within the procedures. Furthermore, the veto power held by governments puts
its representatives in a preferential position with respect to NGOs.

In order to circumvent these limits, over the years the ECO Forum has launched
many informal initiatives aimed at examining whether citizens of the Member
States who signed the Aarhus Convention are given the opportunity to adequate
and effective access to environmenta justice. The findings of these initiatives
have been widely published. Recommendations to the concerned governments
have followed.*® The ECO Forum aso distributes a monthly newsletter among its
member and the generd public. The use of such newdetter is aimed at revealing
the current state of the negotiating processes with the Convention and at helping
to clarify certain diplomatic issues to the public.

The second form of participation is related to the compliance procedures.
During the second MORP, in fact, it was decided that NGOs would be entitled to
appoint their own experts inside the Compliance Committee (CC). Although
debated, the final decision thus introduced an extensive interpretation of article
15 of the Convention (“review of compliance”).%® Not only in such hypotheses,
individuals, NGOs, and other civil society actors are allowed to bring complaints
against states which have ratified the concerned agreement, but also, and more
relevantly, the possibility to appoint experts can be considered as an informal
source of leverage to influence policy outcomes.®’
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The examples are many. In 2004, after Ukraine had begun the construction of a
navigable canal between the Danube River and the Black Sea to facilitate the
passage of vessels, two submissions were filed to the CC of the Aarhus
Convention. The first complainant was a local NGO concerned with
environmental and participatory matters. The second submission was filed by
the Romanian government, with whom Ukraine shares the Delta. The
submissions pointed to the Ukrainian lack of compliance with the Convention,
addressing the untimely and partial information given to the public, particularly
on environmental concerns. In its conclusive report to the MOP, the CC
recommended that Ukraine submit a strategy containing a time schedule on the
Convention’s transposition within the national law. In the CC's report, Ukraine
was explicitly requested to set up a number of capacity-building activities
directed toward the judiciary and, more specifically, the public officias involved
in the environmental decision-making processes in operation.®®

Also in 2004 a Kazakh NGO submitted to the CC a communication alleging the
non-compliance of the Kazakh government with the Aarhus Convention.®® The
communication lamented the violation of the right to information in relation with
the governmental decision to import and dispose of radioactive waste. A request
for information to Kazatomprom, the Kazakh national nuclear authority, has
remained unanswered. Subsequent instances and appeal procedures in courts of
various jurisdictions have failed. In the MOP decision following the CC report,
the Kazakh government was requested to adopt a strategy, including a time
schedule, for transposing the Aarhus Convention’'s provisions into national law.
What is of particular significance here is that the MOP requested the strategy
to include capacity-building activities for the judiciary, the public officials, and
any other person having public responsibilities involved in the environmental
decision-making. The judiciary, in particular, should have been trained on the
implementation of the Convention and the compliance procedures.*

XII. THE CONSULTATION OF PRIVATE STAKEHOLDERS

With specific regard to the consultation of private stakeholders, three
hypotheses have to be taken into account. The first is related with the
participation in the compliance mechanism described above. It is important not
to confuse the participation to this mechanism with the third pillar of the
Convention, regarding access to judicial review of the governmental decisions
about the environment. Article 9 of the Aarhus Convention, in fact, provides the
right to all citizens to have a judicia protection when they claim the violation of
one of the two other pillars. As arule of thumb, the stakeholders are legitimated
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to choose between jurisdictional or quasi-judicial forms of protection. In this
second case, however, the decisional body entitled to solve the dispute has to
guarantee its impartiality.*

The differences between the two hypotheses reside both in the level at which
the complaints are solved, and in the objectives of the participation. With regard
to the former, athough it is possible the involvement of the national judges
(especialy when the complainants have not exhausted all domestic remedies
prior to bringing the complaint before the CC), the final decision is aways
handed down by the MOP. On the contrary, in the case of the third pillar are
the national courts that are entitled to decide about the case. Also the objectives
diverge. The compliance mechanism can be potrayed as a mechanism based on
the classical approach followed in international treaty law. The role of the CC is
to force the States that are still not enforcing the Convention to adopt the
necessary measures. Within the third pillar, on the other hand, the allegations
consist specifically of the violation of a procedural guarantee.

The second form of consultation for private stakeholders is mentioned by Article
6 and 7 of the Convention. Article 6 gives to all the citizens the right to take
part to any decisional procedure that has a possible negative impact on the
environment. At this regard, national authorities have the duty to respect and
implement specific standards regarding the models and the timing of the
procedures. Moreover, Article 7 of the Convention entitles private actors to take
part to the elaboration of plans and policies about the environment. The article
states that:

“...to the extent appropriate, each Party shall endeavour to provide
opportunities for public participation in the preparation of policies
relating to the environment”

The difference between Article 6 and 7 consists of the different level of
discretional power given to the national governments. The higher discretionary
power provided by Article 7 — where the Convention gives to the single
governments the power to define the adequacy of the adopted measures — is
explained by the not-binding nature of the policy documents,*? and by the
necessity to avoid to put excessive limits on the discretionary power of
national governments on the regulation of general environmental issues.

In the conclusion, according to Article 4 of the Convention:

“Each Party shall ensure that...public authorities, in response to a
reguest for environmental information, make such information available
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to the public, within the framework of national legislation,
including...copies of the actual documentation containing or comprising
such information: (a) Without an interest having to be stated; (b) In the
form requested unless: (i) It is reasonable for the public authority to
make it available in another form, in which case reasons shall be given
for making it available in that form; or (ii) The information is already
publicly available in another form.”

Evidently, the disposition tries to get a better balance between the necessity to
assure to everyone the access to relevant environmental information, the
protection of confidentiality (the Convention establishes which reasons may
justify a temporary restriction to the access to information) and the necessity to
avoid excessive delay of the administrative action.*®

X111, CONCLUSION: TOWARDS GLOBALIZATION OR
FRAGMENTATION?

This article has described three models of consultation operating in the global
legal space. In the attempt to analyze the channels through which global civil
society is consulted within 10s decision-making processes, the investigation has
focused on the WTO, the WBG and the Aarhus Convention, respectively. A
few problematic aspects, the same that have been briefly introduced in the
introduction of this article, have emerged. Before concluding, there is a last
guestion that needs to be addressed. Are participatory rights at the global level
developing towards further fragmentation or closer harmonization?

The first aspect has to be discussed in order to answer the above question
which is related to the high degree of variability which characterizes the
consultative processes that are currently in existence in the global legal space.
As a matter of fact, the normative frameworks, the structures, the procedures
and the definitions in use may vary depending upon the presence and the
interaction of several factors. The first of these factors consists of the
objectives pursued by each 10, such as the protection of the environment, the
regulation of the commerce or the provision of financia aids to developing
countries. Whileit is undoubtedly true that the civil society is directly involved in
each of these regulatory frameworks, it is also true that political, economic and
social interests are given different weight depending upon which of these
sectors we consider. The consideration given to social interests may be
differently counterweighted by reasons of economic rather than financial or
environmental nature. This may explain why the openness to civil society’s
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interests provided by the Aarhus Convention is not equated in the WTO'’s and
the WBG's cases.

The second factor to be considered relies on the presence of judges and quasi-
judicial bodies operating at the supranational level. The cross-fertilization of the
jurisprudence of the handful of courts and tribunals that currently reside and
operate in the international legal space plays a crucia role for the recognition of
the participatory rights of the parties involved. Indeed, the jurisprudence on
similar arguments in different courts has helped the circulation of legal ideas
and has influenced the linkages between different legal systems.** Yet, not
every 10 has developed a complete and mature judicial system. While the
model of transposition is the only one in which the domestic judges have
assumed a “global” role, influencing with their decisions the governments and
the functioning of the Aarhus Convention itself, in the WTO and the WBG,
respectively, the AB and the CAO have only contributed to define which are
the consultative rights and their limits. Moreover, not every judicial body has the
same powers and operates in the same conditions of independence. Take, for
instance, the AB. Here the adoption of the final decision is preceded by a
discussion in the Dispute Settlement Body, the WTO'’s “political arm.” Since its
origin, then, the AB has favoured a literal approach in interpretive matters. The
choice has been pursued to secure its own existence and guarantee an easier
acceptance by the disputing parties. Just occasionally, when the literal
interpretation has shown to be inadequate and a decision has to be taken
nevertheless, the introduction of moderate creativity has been used as a
loophole.®®

The third and last factor is concerned with the typology of the interests
involved. The main difference relates to the participation of NGOs or
individuals. While the former have generally achieved recognition at the
international level, the participation of the latter is admitted only on occasion.
Therefore NGOs are the actors who are entitled to access the consultation,
unlike single individuals, that are usually not allowed to express their opinions
within the procedures.

These divergences notwithstanding, a few common aspects occur in al forms
of consultation held at the global level. The first factor consists of the relation
between accountability, transparency and consultation. As the WTO and the
WBG systems demonstrate, the goal of introducing higher degree of
accountability towards the civil society can be achieved through implementing
transparency and, as a direct consequence, through elaborating solutions which
enable closer dialogue with civil society’s actors. Both the WTO and the WBG
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have worked on the connection between the “democratization” of its regulatory
frameworks and the citizens perception of its accountability. In the case of the
Aarhus Convention, the process of democratization has been implemented at
both levels, global and domestic. By transposing the domestic administrative
guarantees in the global level, the intention is not only to provide a better
accountability of the global environmental network of institutions, governments
and public actors, but, more generally, to provide for a consequential
acknowledgment of accountability in the domestic regimes. It is for this reason
that, contrary to the previous models, in the model of transposition citizens
rights are acknowledged and enforced in the global arena. This is in fact the
best way to assure that the national governments will respect and enforce the
rules set at the global level.

A second common aspect that emerges from the above analysis is related with
the achievement of global accountability. In this case, the cooperation between
the global and the domestic level has often (if not always) the same relevance
of transparency and consultation. The quest for better cooperation is pursued in
all of the three models, although in different ways. In all the models described
before committees or bodies are created in order to operate with the express
purpose of implementing the collaboration between the actors involved. Thisis
the case, for example, of the ECO Forum which has been involved in the
activities of the MOP before and after the ratification of the Aarhus
Convention. Another example can be found in the Mesa Group, created by the
CAO to develop the consultation of private parties at the domestic level.

The role of the judges, which has been underlined before, is aso a third
relevant common factor.

A fourth common aspect is related to the limits that civil society faces in the
global arena and more particularly the non binding nature of the consultation.
This is the biggest difference between the global models of consultation and the
domestic consultative models, where the stakeholders have the right to intervene
in the administrative proceedings and the administrations are always demanded
to give reasonable mativations if the decisions they take diverge from the
opinions expressed by the stakeholders. The only exception to this is given by
the model of transposition (where, in fact, the attempt is to give a global dress
to domestic rights).

Given these divergences and similarities, this article suggests that an
evolutionary process in the acknowledgement of harmonious civil society’s
participatory rights at the global level is already under way, at the end of which
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both NGOs and single individuals are likely to enjoy stronger administrative
guarantees towards 10s. The empirical picture confirms this: the I0s quest for
accountability is increasingly pursued by allowing submissions by third partiesin
its decisional proceedings. Besides, in the multi-leveled systems of global
governance, administrative guarantees operating at the domestic level are going
to be transposed at the global level with increased frequency.
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